
::::::: IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) :::::: 

TINSUKIA: ASSAM

G.R CASE NO: 90 OF 2014

U/ Sec 379 OF IPC

STATE OF ASSAM

.……… PROSECUTOR

-Vs.-

BIJOY KUMAR SAH

S/O:  SRI RAM BHAGAT SAH

ADDRESS: DOOM DOOMA PATHAR GAON

P.S.:  MAKUM, DIST:  TINSUKIA, ASSAM

.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),

TINSUKIA

FOR THE STATE:  Ms. JOGAMAYA PHUKAN, LEARNED ADDL.PP 

FOR THE ACCUSED: Mr. NARESH PRASAD, LEARNED ADVOCATE

CHARGE FRAMED ON:   10/10/13

EVIDENCE  RECORDED  ON:  29/11/13,  17/01/15,  05/09/16,  05/07/17,  08/01/18  &

20/01/18

ARGUMENT HEARD ON:  29/01/18

JUDGMENT DELIVERED ON: 01/02/18

JUDGMENT:

1. The genesis of this case had its roots with the lodging of First Information

Report (in short as F.I.R) wherein the informant has alleged that he came to

know  from reliable  sources  that  a  person  named VIJAY  SAH was  stealing

PENNA cement from their project site. It has been since the last few months

that some antisocial elements have been stealing cements from their project
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site  from time to time.  The informant had lodged the FIR  to  take severe

punitive action against the culprits. The criminal law was set in motion with

the lodging of the FIR.   
2. In this case the O/C DOOM DOOMA P.S. had made GD entry no. 423 dated

17/02/12 and the FIR was forwarded to DHOLLA P.S. and it was registered

DHOLLA PS case No 07/12 U/sec 379 of IPC and the case was entrusted to

A.S.I.  L.  GOGOI  for  pre  investigation  and  finally  after  completion  of

investigation the charge-sheet was submitted by SDPO PRADIP SAIKIA against

the accused person U/sec 379 of IPC.
3. In this case the accused person was allowed to go on pre arrest bail by the

Hon’ble GAUHATI  HIGH COURT and thereafter  as per order of  the Hon’ble

GAUHATI HIGH COURT the accused was allowed to go on bail by my learned

predecessor. The accused was furnished with all the documents which were

relied upon by prosecution u/sec 207 of Crpc & the charge U/sec 379 of IPC

was  read  over  and  explained  to  the  accused  person  by  my  learned

predecessor to which he pleaded not guilty and claimed to be tried.
4. In this case the prosecution has adduced as many as 9PW’S to prove the

case. In this case the statement of the accused person is hereby recorded

and his plea is of total denial. The defence does not want to adduce any DW’s

from their side.
5. I have heard arguments of the learned defence counsel and the learned Addl.

P.P. I have perused the evidence on record and scrutinized the evidence on

record.
6. After hearing both sides the following are determined point of determination.

POINT OF DETERMINATION
POINT OF DETERMINATION No.1:
Whether the accused person had committed theft of PENNA CEMENT

since the last few months & on 18/02/12 from the project site and it

was  dishonestly  removed  from  the  project  site  of  NAVAYUGA

ENGINEERING COMPANY LTD at SAIKHOWA GHAT & it was without the

consent of the informant and thereby committed an offence u/s 379

of IPC?
Discussion, Decision and Reasons there on:

7. I have perused the evidence of PW’S in a careful manner and it appears that

the offence alleged against the accused person is u/sec 379 of IPC. 
8. On perusal  of  the evidence of PW’S it appears that PW1,PW2,PW3 & PW4

didn’t had any idea about the offence of theft. On the other hand, it appears
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that even if PW2 & PW3 was examined as seizure witness in this case they

didn’t had any idea about the occurrence. It appears from the evidence of

PW2 &  PW3 that  even  if  they  had  signed  the  seizure  list  it  was  on  the

instructions of the police. 
9. Now  let  us  have  a  look  at  the  evidence  of  PW5  who  was  examined  as

informant  of  this  case.  PW-5  AKASH  PRADIP  BORAH  in  his  evidence  has

deposed that in the month of February, 2012 Sri Birendra Choubey, the then

Chief  Project  Manager  of  their  company  who  was  looking  after  the

construction  work  of  their  company  in  Arunachal  Pradesh  and  Assam

informed over the mobile phone that the Penna cement of their company is

kept in the house of the accused Bijoy Sah at Machuapatty, Doom Dooma and

he had already informed the matter  to  the O/C,  Doom Dooma P.S  in  this

regard and he advised him to proceed to Doom Dooma P.S to lodge the FIR in

this regards. He went to the Doom Dooma P.S and he saw 3 /4 bags of Penna

Cement in the police station and the police informed him that the accused

Bijoy Sah were the person from whom the cement was recovered and he was

arrested by the police, but he did not went to the police lock up to see the

accused. The seized zimma were given in the custody of their company.
10.During his cross examination he stated that he didn’t mention in the FIR that

the accused BIJAY SAH was involved in theft of PENNA cement and the said

fact was informed by BORENDRA CHOUBEY. At the time of his visit to DOOM

DOOMA P.S. the O/C of DOOM DOOMA PS informed him that the accused BIJAY

SAH  has  been  apprehended  and  arrested  in  connection  with  theft.  They

maintain the stock register for cement used at the site. He didn’t go through

the stock register of DHOLLA site to find the shortage of PENNA cement. He

didn’t saw the said PENNA CEMENT today in the court. 
11.From the perusal of the evidence of PW5 it appears that he didn’t saw the

theft being committed by the accused person but on the other hand he came

to  know  about  theft  from  one  BORENDRA  CHOUBEY  but  it  appears  that

BORENDRA CHOUBEY was not  examined as a witness in  this  case by the

prosecution side. 
12.Now, on perusal of the evidence of PW6 it appears that she was alone at the

house and her son BIJAY SAH was not present at the house. It also appears

that the police didn’t seize any articles from their house. 
13. In this case, PW7 was entrusted for investigation of this case after the case
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was transferred to DHOLLA P.S.  on the point  of  jurisdiction.  But  PW7 was

transferred and he handed over the case diary to the O/C DHOLLA P.S. 
14.The learned defence counsel had declined to cross examine PW7.
15.PW-8 SI Bishnujyoti Sharma in his evidence has deposed that on 17.2.12 he

was working as O/C Doom Dooma P.S. He got a call at 10-20 A.M from the

construction site of Dholla Sadiya Bridge and the engineer told him that Bijoy

Sah of  Masarapattty  had  kept  in  his  possession  at  this  house  the  penna

cement which is mend for building bridge. He did the GD entry No. 421 dated

17.2.12 at Doom Dooma P.S. He went to the house of Bijoy Sah and he found

4 bags of Penna cement. He recorded the statement of the witnesses and the

cement was seized in the possession of the witnesses. He went to the police

station along with the seized articles. Ext.1 is the seizure list, Ext.1(3) is his

signature. On the same day he got the FIR at 1-30 P.M vide GD entry No. 423

dated  17.2.12  from  the  informant  Akash  Pradip  Borah  of  Nabajoot

Engineering Company Ltd. The case was registered and he came to know that

the jurisdiction falls under the Dholla P.S. He forwarded the seized articles

and the FIR to the Dholla P.S.  the further investigation was conducted by

Dholla P.S. 
16.During  his  cross  examination  he  stated  that  in  EXT  1  it  has  not  been

mentioned that the cement was recovered from the house of the accused

BIJAY SAH. He recorded the statements of the seizure witness on the basis of

GD entry. There is nothing in the case diary which could reveal how the FIR

copy,  seizure  list  &  MCD were  sent  to  DHOLLA  p.s.  He  neither  took  the

permission from the court nor had he informed the court about the search &

seizure of the articles from the house of the accused persons. 
17.It appears on perusal of the evidence of PW8 that there has been lapse in the

investigation and it  appears that the evidence of  PW5 & EXT 1 has been

contradictory to one another. 
18.PW-9 Nilakanta Neog in his evidence has deposed that on 18.2.12 he was

posted as O/C Dholla P.S. On that day he received a complaint from Akash

Pradip Borah through Doom Dooma P.S. The case was registered as Dholla P.S

case No. 7/12 u/s 379 of IPC. The case was registered and ASI Lakeswar Gogoi

was entrusted for pre investigation. But in the meanwhile he was transferred

and  the  case  diary  was  handed  over  to  him  and  he  conducted  the

investigation of  this case.  They received MCD from Doom Dooma P.S and
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after perused of the MCD it appears that the O/C of Doom Dooma P.S had

recovered 4 bags of Penna Cement 53 grade from the house of Bijoy Sah of

Machuwapatty, Doom Dooma. The O/C of Doom Dooma P.S seized it and as

per the seizure list he examined the witnesses. He recorded the statement of

the  complainant  and  Birender  Choubey.  The  accused  Bijoy  Kr.  Sah

surrendered  at  the  police  station  and  he  recorded  his  statement.  After

recording the statement he allowed the accused to go on bail and as per the

Hon’ble Gauhati High Court. On 25.6.12 as per order of the S.P., Tinsukia the

case diary was handed over to SDPO, Sadiya. Later on the investigation was

completed by SDPO Pradip Saikia and he submitted charge-sheet in this case

u/s 379 of IPC. Ext.3 is the charge-sheet, Ext.3(1) is the signature of SDPO

Pradip Saikia and he can recognize it.
19.During his cross examination he stated that he didn’t record the statement of

O/C DOOM DOOMA P.S. in connection with this case. It is the mandate of the

law to produce the seizure articles before the court immediately. He didn’t

ascertain whether the cement is 53 grade PENNA cement. The statement of

the accused was not recorded by the SDPO. The case was transferred to the

SDPO for investigation. It is a fact that there was no proper investigation of

this case. There is not a single witness who stated that as per the case diary

that the accused had committed the offence of theft. 
20.At this juncture, on perusal of the evidence of PW9 it appears that there was

no such proper investigation of this case and this has been admitted by the

I/O and it has also been admitted by the I/O that there is not a single witness

who stated that as per the case diary that the accused had committed the

offence of theft. Hence, this is quite clear that the prosecution has failed to

bring out the ingredients of section 379 of IPC. 
21.The golden rule that runs through the web of civilized criminal jurisprudence

is that an accused is presumed to be innocent unless he is found guilty of the

charged offence. Presumption of innocence is a human right as envisaged

under Art.14 (2) of the International Covenant on Civil  and Political Rights

1966.  Art.11(1)  of  the  Universal  Declaration  of  Human  Rights  1948  also

provides that any charged with penal offences has a right to be presumed

innocent until proved guilty according to law in a public trial at which he has

had all the guarantees necessary for his defence.
22.In the case of  V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC

5



1762 the hon’ble supreme court has held that It is also the cardinal rule of

our criminal jurisprudence that the burden in the web of proof of an offence

would always lies upon the prosecution to prove all the facts constituting the

ingredients beyond reasonable doubt. If there is any reasonable doubt, the

accused is entitled to the benefit of the reasonable doubt. 
23.A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt.
24.In the light of above discussions and reasons I am of the opinion that the

prosecution has failed to prove the case against the accused person beyond

reasonable doubt u/sec 379 of IPC and hence the accused person deserves to

be acquitted of the offences leveled against him. 
ORDER

In view of the above discussions and reasons mentioned above I am
of  the  opinion that  the  prosecution has failed  to  prove the case
against the accused person beyond reasonable doubt U/sec 379 of
IPC and hence he is hereby acquitted from this case and thereby set
at liberty. Make necessary entry in the Judgment register.
The bail bond of the accused person shall remain for 6 months in
view of section 437 A of CrPC.
Given under my hand and seal of this court on this the 01st day of
FEBRUARY, 2018 at Tinsukia Court. 

                                                                       

                                                           SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),

                                                           TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: SHANKAR DAS

PW2: HANIF KHAN

PW3: RAM NATH SAH

PW4: KIRAN SARMA

PW5: AKASH PRADIP BORAH

PW6: SHANTI DEVI

PW7: LAKHESHWAR GOGOI, I/O

PW8: BISHNU JYOTI SARMA, I/O

PW9: NILAKANTA NEOG, I/O
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WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE SEIZURE LIST

EXT 1(1), 1(2), 1(3) ARE THE SIGNATURES OF PW2, PW3, PW4 & PW8

EXT 2 IS THE FIR

EXT 2(1) IS THE SIGNATURE OF PW5

EXT 2(2), 2(3) ARE THE SIGNATURES OF S.I. BISWAJIT SHARMA & S.I. NILAKANTA 
NEOG

EXT 3 IS THE CHARGE SHEET

EXT 3(1) IS THE SIGNATURE OF S.DP.O. PRADIP SAIKIA & PW9 can recognize it. 

DEFENCE EXHIBITS:     NIL

                                                                  SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),

                                                           TINSUKIA
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